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Executive Summary

The Consumer Product Safety Commission (CPSC) bears responsibility for protecting
American consumers from unreasonable risks posed by “consumer products,” a term that
encompasses everything from bicycles to disposable lighters. But as recent media reports and
congressional hearings have shown, the agency is hobbled by weak statutory authority and a
lack of resources, making it ill-equipped to fulfill its obligation to protect the public from
dangerous products. Lead paint and other contaminants in Chinese products are the most
widely discussed problems of late, but failures in CPSC’s regulatory work have come to
light regularly since it was created in the early 1970s: power lawnmowers, three-wheeled
all-terrain vehicles, and portable baby cribs, all with serious design flaws, caused avoidable
deaths and injuries to hundreds of American consumers long before CPSC was sufficiently
motivated to take regulatory action. And yet, the agency has supported the defense bar’s
argument that the mere existence of federal safety standards — regardless of their demonstra-
ble ineffectiveness — should extinguish injured consumers’ right to sue in state courts. If
regulatory preemption takes hold at CPSC, manufacturers will be left with the best of both
worlds (weak regulation, and no fear of tort liability), while consumers will be left at risk.

This paper is the fifth in the Center for Progressive Reform’s “Truth about Torts” series.
Previously, in Using Agency Preemption to Undercut Consumer Health and Safety (Sept. 2007),
we presented an overview of the preemption movement that has taken root in federal regula-
tory agencies during the George W. Bush Administration. That paper recounts how the
Food and Drug Administration, National Highway Traffic Safety Administration, and
Consumer Product Safety Commission have led a government-wide initiative to claim that
new regulatory standards preempt state tort law, regardless of the background law. It explains
the constitutional underpinnings of the preemption doctrine and provides a brief history of
the Supreme Court’s preemption analysis. This paper is the second of three papers in which
we will take an in-depth look at why specific agencies’ regulatory preemption initiatives cre-
ate dangerous public policy. Our last paper, Regulatory Preemption at the National Highway
Traffic Safety Administration (June 2008), examined regulatory preemption in the vehicle
safety context.

Our analysis of regulatory preemption at CPSC begins with an overview of the agency, its
structure, and the laws that govern how CPSC regulates product safety. After explaining the
law on preemption as it relates to consumer product safety, we present the policy arguments
that lead to the conclusion that federal preemption of state common law through CPSC reg-
ulation is unwise and unsafe. The main arguments we present in favor of retaining the
historically beneficial state common law are:

o Congress has clearly indicated that it means to preserve tort law: In the statute creating
CPSC, Congress included a savings clause that expressly preserves manufacturers’
liability in tort, regardless of their compliance with any CPSC-created safety standard.
As recently as July 2008, Congress reiterated its belief that consumers are best protected
by the complementary workings of tort law and CPSC regulation. The Consumer
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Product Safety Improvement Act of 2008 specifically instructed CPSC to refrain from
interpreting its statutory authority as preempting state tort law.

CPSC is a weak agency: Even after the recent reauthorization act, CPSC lacks both the
power and the resources to institute strong safety standards — or even to enforce the
weak standards already in place. Tort law can fill these gaps by creating incentives for
manufacturers to be constantly searching for ways to improve product safety.

Tort law doesn’t suffer from agency capture: Unlike CPSC, the tort system cannot be
captured by special interests. Neutral decisionmakers, informed by information
presented through neutral processes, determine whether products are reasonably safe for
consumers.

Tort law provides corrective justice: Simply put, tort law provides a service to society that
federal regulations can never replace: a fair process for ensuring accountability when a
product harms someone. Consumers should not be left to foot the bill when
manufacturers produce dangerous products.

Tort law opens new avenues for information production: The courts have powers to elicit
information from litigants in product safety lawsuits that outstrip CPSC'’s statutory
authority to compel data disclosure. Preservation of the product liability system is
essential to helping CPSC fill its data gaps.

The Truth about Torts: Regulatory Preemption at CPSC
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Background

Congress established CPSC in 1972 as a “conspicuously independent Federal regulatory
agency,”! designed to be a powerful consumer protection organization led by a bipartisan
group of five commissioners appointed by the president and confirmed by the Senate.
CPSC’s organic statute, the Consumer Product Safety Act (CPSA), granted the agency a
broad array of powerful regulatory tools — from mandatory safety standards to product
recalls. The CPSA also transferred to CPSC the regulatory powers previously held by other

agencies under the Federal Hazardous Substances Act, the Poison Prevention Packaging Act, CPSC's

the Flammable Fabrics Act, and the Refrigerator Safety Act. CPSC'’s jurisdiction covers tens

of thousands of products in the U.S. marketplace. jUI'ISdICtIOn
Shifting attitudes about government regulation of product manufacturers have led to legisla- covers tens of

tion that first limited CPSC’s power to craft mandatory product safety standards, then

slashed agency resources, and finally eliminated two commissioners™ positions. What thousands of

remains is a weakened agency that relies primarily on negotiated product recalls, consumer .
o : products in

education initiatives, and voluntary, industry-crafted product safety standards. CPSC rarely

issues product safety standards,? but when it does, the defense bar has argued that the mere the U.S.

existence of those standards — no matter how lax or outdated — preempts injured consumers’

right to sue product manufacturers. marketplace.

The remainder of this section will outline the legal framework surrounding preemption at CPSC.

Preemption Under the Consumer Product Safety Act

Congress did not attempt to re-invent the wheel when it drafted the preemption provisions
found in the CPSA. On the advice of the National Commission on Product Safety,
Congress included in the CPSA a savings clause and preemption clause that were virtually
identical to those found in the National Traffic and Motor Vehicle Safety Act of 1966. The

CPSA preemption clause states:

Whenever a consumer product safety standard under this chapter is in effect and
applies to a risk of injury associated with a consumer product, no State or politi-
cal subdivision of a State shall have any authority either to establish or to
continue in effect any provision of a safety standard or regulation which pre-
scribes any requirements as to the performance, composition, contents, design,
finish, construction, packaging, or labeling of such product which are designed to
deal with the same risk of injury associated with such consumer product, unless
such requirements are identical to the requirements of the Federal standard.’

The savings clause reads:
Compliance with consumer product safety rules or other rules or orders under

this chapter shall not relieve any person from liability at common law or under

State statutory law to any other person.

The Truth about Torts: Regulatory Preemption at CPSC
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The National Commission on Product Safety suggested copying the Motor Vehicle Safety
Act language specifically because the Commission interpreted the two clauses to protect the

availability of state tort law for plaintiffs injured by products, whether or not they were sub-
ject to CPSC standards.”

CPSA Preemption in the Courts

The courts have recognized the obvious parallel between the preemptive powers of the CPSA
and the Motor Vehicle Safety Act. In assessing product manufacturers’ claims that CPSC
regulations preempt common law claims for product liability, breach of warranty, and failure
to warn, the courts have employed the analytical framework utilized by the Supreme Court
in Geier v. American Honda.®

Alexis Geier was injured in an automobile collision and sued Honda on a defective design
theory because her 1987 Honda Accord was equipped only with manual shoulder and lap
belts, not airbags or other passive restraints. Honda argued that either the Vehicle Safety
Act’s express preemption clause or the National Highway Traffic Safety Administration’s pas-
senger restraint standard preempted Geier’s lawsuit. The Supreme Court held that the
Motor Vehicle Safety Act’s express preemption clause only preempts state positive law and
regulation. However, the Court also held that the savings clause only ensures the continued
viability of state common law claims to the extent that they do not actually conflict with
federal law under traditional theories of implied preemption. Since Congress obviously did
not intend to occupy the field of vehicle safety (as evidenced by the existence of a savings
clause and the fact that public safety is traditionally the province of the states) and it would
not be physically impossible to comply with both a federal safety standard and a more strin-
gent common law duty, the only implied preemption argument that might be viable is that
operation of state common law would stand as an obstacle to Congress’s objectives.

Following this model, courts deciding CPSA preemption cases post-Geier focus primarily on
the lawsuit’s potential to stand as an obstacle to the congressional objectives underlying the

CPSA. Their analysis is simplified by Congress’s clear statement of its objectives in the
CPSA. The objectives are:

1. to protect the public against unreasonable risks of injury associated with consumer products;
2. to assist consumers in evaluating the comparative safety of consumer products;

3. to develop uniform safety standards for consumer products and to minimize conflicting
State and local regulations; and

4. to promote research and investigation into the causes and prevention of product-related

deaths, illnesses, and injuries.7

The first and third goals — protecting the public from unreasonable risks of injury and
developing uniform safety standards and regulations — are directly implicated in preemption
cases. The courts generally agree that tort suits help advance Congess’s goal of protecting
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the public because tort liability provides immediate incentives to design and distribute safer

products.’

However, the courts have differing opinions regarding the effect of tort law on Congress’s
goals of developing “uniform safety standards” and minimizing conflicting regulations.
Some courts support the view offered by the defense bar that common law duties imposed
on manufacturers create a “patchwork” of state-by-state standards that contradict Congress’s
intention.? But other courts focus on the precise words Congtress used in the statute. Thus,
the Ninth Circuit found that Congress’s intent was to promote uniformity of state positive
law (“standards” and “regulations”) while leaving open the potential for differing require-

ments to arise out of state common law duties.!?

Even if we accept the less textually precise view of Congress’s “uniformity” goal (i.e., if we
assume, for the sake of argument, that Congress intended for there to be uniform national
requirements for product safety, both in positive and common law), it still is not a strong
argument for preemption. State common law is, in fact, rmatkably uniform across the
country: the “reasonable person” standard is applied by every court hearing a negligence
claim, and product liability decisions are typically guided by uniform laws and restatements.!!
So the defense bar’s real concern is not a lack of uniformity in the law, but rather a lack of
uniformity in the application of the law by juries. But this argument, too, is weak because
application of federal standards is not necessarily more uniform than application of state com-
mon law. When the government brings an enforcement action, the judge or jury deciding
that case is no more predictable than the judge or jury who would decide a tort case.

In response to the uniformity argument, courts should also take into account the fact that,
with product safety, a regulatory regime that cuts off tort liability can quickly stifle develop-
ments in safety protection. Even if fully staffed, CPSC cannot react swiftly the changes in
the regulatory environment, and out-of-date regulations become an obstacle to public safety.
As Senator Daniel Inouye put it in response to a recently adopted mattress flammability rule,
“I would hazard to guess that after this rule is finalized, the issue of home fire safety may not
be addressed for several more decades, while science and the ability to make mattresses even
safer will continue to evolve. Removing a significant incentive for industries to improve out-
side of meeting the federal standard may have a chilling effect on industries integrating new

safety technology into their products.”!?

Preemption Under the ‘Transferred Acts’

In addition to regulating the safety of consumer products under the CPSA, CPSC has jurisdic-
tion over a number of other categories of products, authority that was taken from other
agencies and vested in CPSC upon its creation in 1972. Collectively referred to as the “trans-
ferred acts,” the Federal Hazardous Substances Act of 1960, the Flammable Fabrics Act of
1953, the Poison Prevention Packaging Act of 1970, and the Refrigerator Safety Act of 1956
grant CPSC the authority to ensure public safety through a variety of regulatory means includ-
ing labeling requirements and prohibitions on the manufacture and sale of dangerous products.

Page 5
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Although the Refrigerator Safety Act does not address preemption, the other three trans-
ferred acts contain similarly structured preemption clauses. Much like the CPSA, they
expressly preempt some state law that is designed to protect against the same risk as the fed-
eral law if the state law is not identical to federal law, but give states leeway to create more
stringent laws when regulating products intended for use by the state itself or when granted
an exemption by CPSC.!? But unlike the CPSA, none of these statutes contains a savings
clause and each statute uses unique language in its preemption clause, making it less clear
what state law Congress intended to preempt.

» The Flammable Fabrics Act (FFA) expressly preempts any state “flammability standard or
other regulation” not identical to the federal “standard or other regulation.”' Here,
Congress repeatedly used the phrase “standard or other regulation,” without variation.

* The Federal Hazardous Substances Act (FHSA) expressly preempts any state “cautionary
labeling requirement” not identical to a CPSC-designed “requirement.”!> In this
statute, the preemption clause refers exclusively to federal and state “requirements.”

e The Poison Prevention Packaging Act (PPPA) expressly preempts “any standard for special
packaging (and any exemption therefrom and requirement related thereto) which is not

identical to the standard established [by CPSC).”16

Although Congress varied the language it used in each of these statutes to describe the state
law preempted by CPSC enactments, it is clear that Congress’s focus was on inconsistent
state positive law. The texts of the FFA and PPPA prohibit states from “establish[ing] or
continu[ing] in effect” non-identical “standards” or “regulations.” Historically, these are
terms used to describe state positive law. As for the FHSA, Congress prohibited the states
from “establish[ing] or continu[ing] in effect” non-identical “requirements.” Although the
Supreme Court has since held that Federal courts should read “requirements” to encompass
state tort verdicts, Congress could not have foreseen such a decision at the time.

The legislative history of the preemption language in the FFA, FHSA, and PPPA provides
further evidence that Congress intended for the statutes to preempt only state positive law.
All three statutes were amended in the 1976 Consumer Product Safety Commission
Improvements Act to include the language cited above.!” The bill was drafted well before
the line of Supreme Court cases that established the interpretive rule for federal courts
whereby the term “requirements” is read to include common law duties.!® In addition, the
conference report that accompanied the final legislation states repeatedly that the preemp-
tion provisions of the three statutes are intended to be “uniform.”'® And it fails to indicate
that the conferees considered preemption of common law: the examples they provide of
safety standards that would be preempted under the proposed legislation are all examples of
positive law. Taken together, these facts indicate that Congress did not mean to preempt
state common law in the transferred acts.

Notwithstanding this legislative history, the courts have interpreted the transferred acts differ-
ently in terms of their preemptive effect on state common law. While the courts have generally

The Truth about Torts: Regulatory Preemption at CPSC
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found that the FHSA preempts state common law,?? the opposite is true of the FFA,?! and the
cases are mixed with respect to preemption of common law under the PPPA.2? The impor-
tance of the courts’ interpretation of the preemptive effect of the transferred acts is underscored
by the fact that the only recent mandatory standards CPSC has promulgated have been based
on its regulatory authority derived from a transferred act, not the CPSA. CPSC published
flammability standards for mattresses?> and clothing textiles,>* both of which were promulgat-
ed under the Flammable Fabrics Act. While CPSC argued in its preamble to the mattress
flammability rule that the federal regulations preempt state common law,?> the agency did not
repeat its argument in the more recent clothing textile rulemaking. One possible reason for
CPSC's reluctance to repeat the preemption argument is that courts have repeatedly held, since
the early 1970s, that the Flammable Fabrics Act does not preempt state tort law.2°

The First Circuit’s 1996 decision in Wilson v. Bradlees of New England regarding the preemp-
tive effect of the Flammable Fabrics Act presents an analysis which is noteworthy for its
frankness and honesty. The court begins by stating what is rarely admitted so openly:

courts are often asked to resolve statutory issues where the legislature had no spe-
cific intent on the precise point at issue. Language, precedent and policy remain
pertinent — more to provide a reasonable solution than to discover a largely fic-

tional legislative intent.?”

The court’s analysis of all three resources — the text, history of, and policy behind the statute
— results in no clear indication, one way or the other, about Congress’s intent to preempt
state tort law through application of the Flammable Fabrics Act.?® So to resolve the case,
the court turns to a discussion of “what result makes the most sense, or, more formally, how
Congress would have decided the issue if Congress had squarely confronted it.”%

Ailsa DeBold suffered severe burns when her clothing caught fire, despite the fact that the
clothing complied with a relevant federal safety standard. The standard, devised by the
clothing industry, was so lenient that newspaper passed the compliance test with a 48-per-
cent margin of safety.30 When Ailsa’s mother sued the clothing manufacturer, wholesaler,
logo printer, and retailer, they claimed that compliance with the federal flammability stan-
dard should insulate them from common law liability. A federal district court agreed, but
the First Circuit reversed the decision, explaining:

Industry standards serve many useful purposes, but we do not think that Congress,
if squarely asked to address the issue, would say that such a standard should extin-
guish a common-law claim of design defect. If the defendants want to show that
they met a prevailing industry standard, fine; but this should not preclude a plain-

tiff from showing that industry should have done more under certain conditions.3!

The First Circuit’s decision follows an approach to interpreting the preemptive effect of con-
sumer safety laws that recognizes that wise policy depends on complementary common law
and regulatory systems.

The Truth about Torts: Regulatory Preemption at CPSC
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The Consumer Product Safety Improvement Act of 2008

A new law may alter the courts’ analysis of preemption arguments under the CPSA, FHSA,
FFA, and PPPA. The Consumer Product Safety Improvement Act of 2008,32 designed to
reform CPSC regulatory procedures and improve enforcement of federal safety standards,
includes a new statement from Congress on preemption under the CPSA and the transferred
acts. Although Congress’s statement is directed at CPSC, not the courts, it could have an
impact on the way courts respond to the defense bar’s preemption claims. The relevant lan-
guage has two pieces. First, it states:

The provisions of [the CPSA, FHSA, FFA, and PPPA] establishing the extent to
which those Acts preempt, limit, or otherwise affect any other Federal, State, or
local law, any rule, procedure, or regulation, or any cause of action under State or
local law may not be expanded or contracted in scope, or limited, modified or
extended in application, by any rule or regulation thereunder, or by reference in
any preamble, statement of policy, executive branch statements, or other matter
associated with the publication of any such rule or regulation.?3

Although it is not a model of clarity in legislative drafting, this statement reiterates that
CPSC lacks the legal authority to preempt state law beyond what Congress has authorized in
earlier statutes.

The more interesting part of the new legislation is the second piece of § 231(a), which states:

In accordance with the provisions of [the CPSA, FHSA, FFA, and PPPA], the
Commission may not construe any such Act as preempting any cause of action
under State or local common law or State statutory law regarding damage claims.34

This sentence seems to imply that Congress does not want CPSC to construe language like
“standard or regulation” or “requirement” (as used in the various statutes’ preemption clauses)
to preempt state tort law. However, that argument is not made explicitly, and the introducto-
ry clause “[i]n accordance with the provisions of...” adds to the ambiguity of the bill.

The implication of this language may be as important as the actual verbiage. The language
of the CPSA has not changed, so Geier still provides some insight and suggests that implied
preemption analysis is still appropriate. However, courts attempting to divine Congress’s
intention regarding the preemptive effect of these statutes must now take into account the
fact that Congress has prohibited CPSC from construing the statutes to preempt state tort
law — a strong indication that courts, too, should be wary of finding preemption. Moreover,
various aspects of the legislative history, including statements by sponsors and the House
Energy and Commerce Committee’s report on the original bill, suggest that legislators
intended to stop regulatory preemption of state tort law in the consumer safety arena.

The Truth about Torts: Regulatory Preemption at CPSC
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Consumers Are Best Protected by a Complementary
System of Tort Law and Regulatory Standards

With its small staff and limited regulatory powers, CPSC can only be expected to prevent a
fraction of unsafe products from entering the U.S. market. Shifting from the legal argu-
ments against CPSC regulatory preemption, this section explains the policy arguments that
support the conclusion that state common law is an essential component of consumer pro-
tection.

A Toothless Agency

CPSC is hamstrung in effectively using its regulatory power to minimize or eliminate the
risks posed by consumer products. Excessive procedural requirements hinder the establish-
ment of strong and mandatory design standards, slow the release of information regarding
potential product hazards, prevent quick recall of dangerous or defective products, and

stymie CPSC’s ability to ban products. Tort law can protect consumers when CPSC drops
the ball.

Safety Standards

Precautionary product safety standards developed by CPSC would be a powerful tool for
preventing injuries caused by consumer products were it not for a manufacturer-friendly
process used to design the standards. In 1981, changes to the CPSA pressed by advocates of
deregulation created a system in which CPSC is required to rely on industry-developed vol-
untary safety standards to address product hazards any time a voluntary standard is an
adequate means of addressing the hazard and enjoys significant compliance by the affected
industry.> The 1981 amendments also require CPSC to halt the development of any new
mandatory safety standard if manufacturers have crafted a new voluntary standard to fill a
void or address inadequacies in the existing voluntary regime. In design and in practice, the
1981 amendments give manufacturers a right of first refusal to address product safety issues
with a design standard. As a result, CPSC rarely undertakes the laborious process of crafting
mandatory safety standards. From 1990 through 2007, CPSC “worked with industry and
others to develop 390 voluntary safety standards while issuing only 38 mandatory rules.”3¢

Product Recalls

CPSC’s power to recall products that pose a substantial hazard is similarly weakened by
statutory requirements that, in practice, give manufacturers significant power in setting the
terms of the recall. Under the CPSA, CPSC may only issue an order mandating the recall of
a product after providing interested parties with the opportunity to present their case against
a recall in an administrative hearing.3” CPSC does not have the time or resources to spend
litigating complex recall order cases, so the agency ends up working with manufacturers to
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negotiate recalls. Because dangerous products remain on the market while these discussions
carry on, each day of the negotiation puts CPSC in a weaker bargaining position.

Moreover, while the recall numbers we see reported in the media are staggering (think of the
several million toys recalled by Mattel in 2007), those statistics do not reflect accurately the
number of products that are actually returned, replaced, or repaired. Generally speaking,

recalls are only about ten to twenty percent effective,38

meaning that millions of dangerous
products remain in use. In fact, CPSC has yet to cancel some recalls from the 1970s

because insufficient quantities of the target products were returned.’

Information Disclosure

Even the regulatory tool that seems most innocuous, CPSC’s power to release information it
has obtained regarding dangerous products, is burdened with procedural requirements that
limit the agency’s power to protect consumers. CPSC collects information about potential
product hazards from a variety of sources: hospitals, insurance companies, fire and police
investigators, consumers, and manufacturers. When CPSC staff analyze the data and discov-
er evidence of a potential product hazard, they have an obligation to inform the public.
Recent legislation requires CPSC to develop a product safety database. However, informa-
tion disclosure through this database must be accomplished within an existing legal
framework that will likely limit the database’s utility. For instance, any time CPSC releases
hazard-related information, the agency must notify the manufacturer at least 15 days prior
to releasing the information and give the manufacturer an opportunity to comment on the
accuracy and fairness of the information release.#’ The threat of litigation looms, too: if
CPSC does not alter its information release in response to a manufacturer’s complaints about
its accuracy or fairness, the manufacturer can seek an injunction from a federal district court

that will prohibit CPSC from releasing the information.4!

Product Bans

CPSC has the power to ban products that pose “an unreasonable risk of injury.” Originally
designed as a tool of last resort, a ban is only available upon a formal finding that the prod-
uct in question “presents an unreasonable risk of injury” and that there is no “feasible” safety
standard that “would adequately protect the public.”#? Early on, CPSC used product bans
creatively to protect public health (e.g., to “ban” the sale of bicycles that do not meet certain
safety standards).#3 But today, additional procedural requirements limit the agency’s use of
this regulatory tool. The Reagan-inspired 1981 amendments to the CPSA ensured that
CPSC could only pass a product ban by engaging in the same industry-friendly rulemaking
process required for mandatory safety standards.

Excessive procedural requirements prevent CPSC from developing mandatory safety stan-
dards, banning hazardous products, publishing important safety information, and recalling
dangerous products. When the regulatory system fails, the tort system creates incentives for
manufacturers to act quickly when a product presents a hazard.

The Truth about Torts: Regulatory Preemption at CPSC
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A Resource-Starved Agency

At the same time Congress amended the CPSA to increase the procedural hurdles that

CPSC must cross before taking any protective action, the agency was in the midst of absorb-

ing a plummeting budget. The agency’s budget peaked just three years after it began
operations, enjoying almost $145 million in funding for Fiscal Year (FY) 1976 (in 2007 dol-
lars). But over the course of the next six years, CPSC’s budget was slashed to a fraction of

that amount, leaving the agency with just under $70 million to work with in FY 1982. (See

Figure 1.) CPSC’s budget has yet to fully recover: even with an inflation-adjusted increase
of almost 23 percent for the 2008 budget, CPSC’s overall budget is just over half of its his-
toric high set in 1976. The Consumer Product Safety Improvement Act of 2008 could help
to restore the agency’s budget. The new law includes increased authorizations for appropria-
tions beginning in FY 2010 that rise to over $134 million in FY 2014. Whether these
authorized funds will actually be appropriated by future Congresses remains to be seen.

Decreases in CPSC’s budget are reflected in the number and geographical distribution of
agency staff. In FY 2007, CPSC had just 393 full-time equivalent (FTE) staff.44 A budget
increase for FY 2008 will boost that number to an estimated 420 FTE,*> but this is still only
about half of what the agency had in its prime.4¢ In addition, CPSC staff are concentrated
primarily in the D.C.-metro area. Roughly three-quarters of CPSC staff work at CPSC
headquarters in Bethesda, Maryland or the CPSC laboratories in Gaithersburg, Maryland.

Only about 100 investigators, compliance officers, and consumer information specialists

work in the rest of the country. At one time, the agency had 14 regional offices spread

throughout the country.4” Today, there are
just three regional offices and a number of
individual postings in other cities.

Funding constraints, limited staff, and a
highly concentrated geographical distribution
all have negative effects on CPSC’s attempts
to fulfill its mission. Even Acting
Chairwoman Nancy Nord, who balked at
Congress’s initial offers to increase her budget
beyond what President Bush had requested,
admits that CPSC'’s testing facilities are out-
dated and desperately in need of renovation.
With limited staff, CPSC lacks the ability to
undertake significant hazard identification
work. In FY 2007, CPSC used 311 FTE
and spent $48.1M on developing and enforc-
ing standards and on public information
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campaigns, leaving only about 20 percent of the agency’s budget and 82 FTEs to work on
identifying hazards.4? The fact that most of CPSC’s staff is concentrated in the D.C.-metro
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area means that the agency is “just another D.C. bureaucracy” to most Americans, limiting
its effectiveness in obtaining information about product hazards from local communities.

So long as it is not preempted by federal regulation, the tort system can provide resources
desperately needed to protect consumers from dangerous products. The near-ubiquity of
personal-injury lawyers ensures that injured consumers have a local and responsive resource
for investigating potential defects or design flaws. The legal system also creates a market for
private product safety specialists, who can test the safety of consumer goods that CPSC fails
to address.

Agency Capture

Since CPSC is so small, so dependent on the regulated industry when taking action, and so
concentrated “inside the beltway,” it is highly susceptible to agency capture. CPSC’s career
employees complain that their superiors, the politically appointed leadership whose votes are
the sine qua non of protective action, have been drawn from the ranks of industry law firms
and other groups hostile to the agency’s consumer-protection mission.”® Indeed, prior to
her appointment as a CPSC commissioner, Acting Chairwoman Nancy Nord held positions
including Director of Federal Government Relations for Eastman Kodak Company and
Director of Consumer Affairs for the U.S. Chamber of Commerce. Nord’s predecessor, Hal
Stratton, in 2002 left the Rio Grande Foundation (a non-profit dedicated to promoting
“individual freedom, limited government, and economic opportunity”) to take his position
as CPSC Chairman, but then resigned in 2006 to join the Detroit law firm Dykema
Gossett, “where his work will include advising companies about the product safety issues on
which he had been chief regulattor.”51 President Bush’s nominee to replace Stratton, Michael
Baroody, failed to obtain Senate confirmation, largely due to his current positions as a senior
lobbyist for the National Association of Manufacturers (NAM) and representative for NAM
on the Executive Committee of the Business-Industry Political Action Committee.

It bears repeating that the administrative procedures which precede implementation of any
protective action by CPSC are strongly tilted in favor of the regulated industry. The bulk of
CPSC’s work focuses on disclosing information about and recalling dangerous products,
activities in which the regulated industry alone has the right to negotiate with CPSC.
During the negotiations CPSC staff must bear the torch for consumer advocates while at the
same time trying to maintain a working relationship both with the manufacturers upon
whom they rely for product safety information and with the CPSC political appointees who
head the agency.

Even the CPSC activities for which statutes mandate public participation evidence a bias in
favor of the interest groups with the most money (i.e., product manufacturers and their lob-
bying machinery). A review of public comments on recent CPSC regulatory proposals
reveals an imbalance in the number and sophistication of comments submitted: not only are
there more comments from regulated industry, few of the consumer advocates have the tech-
nical expertise to make detailed recommendations for ways to improve the safety of products
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through regulation. Before the voluntary standards even reach the stage where CPSC pub-
lishes them for comment, they are vetted by standards development organizations (SDOs)
like the American National Standards Institute (ANSI), Underwriters Laboratories (UL), and
ASTM International. CPSC staff work with the SDOs and provide analysis and commen-
tary on new standards, but have no voting power in the process.”> Consumer advocates
struggle to harness the resources needed to monitor and participate in these standard-devel-
opment activities. Thus the regulated industry has essentially captured complete control
over the standard-setting process.

The tort system can help mitigate some ill effects of agency capture at CPSC. The tort sys-
tem gives the general public a greater voice in the evolution of safety standards by allowing
judges and juries to determine whether compliance with voluntary safety standards (devel-
oped through manufacturer-biased processes) meets a duty of due care. Importantly, the
decisionmakers in the tort system are less susceptible to capture than those at CPSC. The
sheer size and distribution of the judiciary prevent manufacturers from gaining undue influ-
ence, even given the fact that many judges are elected and need campaign donations.
Furthermore, the participants in the tort system may only present their evidence according
to rules designed to put both parties on equal footing, regardless of their available resources.
Finally, the tort system makes up for the limited viewpoints that go into CPSC regulatory
analysis because the jury selection process screens out the very people most likely to involve
themselves in CPSC’s work. Paid consumer advocates and individuals whose lives have been
seriously affected by a particular product will never make it onto a jury, thus ensuring that a
broader societal view of manufacturers’ duties informs the outcome of product safety litiga-
tion.

Corrective Justice

Absolving product manufacturers of tort liability simply because they comply with CPSC
safety standards frustrates one of the hallmark functions of our legal system: its power to
provide corrective justice. The concept of corrective justice embodies the fundamental prin-
ciple that, as a society, we should be able to rely on the legal system to correct situations
where one person’s actions unjustly diminish another person’s health, wealth, or happiness.>3
It is a matter of basic justice, which Congress expressly preserved for those injured by dan-
gerous products through inclusion of a savings clause in the CPSA.

As noted earlier, the CPSA preemption and savings clauses were designed to mimic those
found in the National Traffic and Motor Vehicle Safety Act. Congress drafted language sug-
gested by the National Commission on Product Safety, which interpreted the Motor Vehicle
Safety Act to preserve tort law and its corrective justice capabilities. Keeping with the pro-
tective ideals of that era’s legislation, Congress designed CPSC not as a replacement for tort
law, but as a complement to tort law. CPSC would use safety standards to prevent danger-
ous products from entering the market, use recalls to get dangerous products off the market,
and use public information campaigns to help consumers protect themselves from potential

» “'ﬁ/‘” y
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hazards; but the agency would not displace the time-honored power of the court system to
protect the public’s right to seek compensation for injuries suffered because of others’ negli-
gence.

Preservation of the corrective justice function of tort law makes even more sense today than
it did in the 1970s, given changes to the CPSA and the power of product manufacturers to
limit the agency’s protective work. In addition to lacking regulatory teeth and being cap-
tured by the regulated industry, CPSC now has to contend with a global product design and
manufacturing chain that dwarfs the system that CPSC had to deal with when it was origi-
nally formed. At that time, most products sold in the U.S. were manufactured domestically,
where CPSC had greater power to inspect manufacturing processes in hopes of preventing
product safety problems. “Today, over 85 percent of toys, 95 percent of fireworks, and 59
percent of electrical products are manufactured in other countries,”>* which limits CPSC’s
power to assess and respond to problems early in the supply chain. Foreign-made products
are shipped into the U.S. through ports that see millions of truck-sized containers enter
annually. The Los Angeles area ports alone see 15 million containers a year and are overseen
by a single agency inspector, working two or three days per week.>® Judging by its most
recent annual report, CPSC’s inspection capabilities seem to have wavered in recent years,
notwithstanding the steady increase in product imports. (See Table 1.)

G-\BLE 1.

Number

\

of Samples of Imported Products Taken for Testing by CPSC>°

and U.S. Consumer Product Imports (in billions of dollars U.S., c.i.f. basis)>’
Fiscal Year 2004 2005 2006 2007 2008 2009
No. of samples of imported products 838 682 613 725 750* 1000*
Billions of $ of consumer goods 510.0 564.3 603.9 638.9 n/a n/a
imported from all countries
Billions of $ of consumer goods 177.1 214.4 243.6 269.2 n/a n/a
imported from China and Hong Kong

Qﬁ\gency goal j

Changes in the global distribution of product designers, manufacturers, and consumers have
opened gaps in the government safety net that Congress designed to protect consumers.
Without tort law to assign responsibility for product-caused injuries, the product safety sys-
tem would fail to ensure accountability among designers, manufacturers, and consumers.
Companies should compensate those who are injured as a result of their failure to act
responsibly, even if the companies are not subject to fines for violating any particular regula-
tory requirements. Tort law recognizes that manufacturers have a responsibility to employ
reasonably available measures to prevent injury as they become available, not just when they
are told to do so by the federal government.

The Truth about Torts: Regulatory Preemption at CPSC



Center for Progressive Reform

Importantly, the corrective justice function of tort law is closely tied to the availability of
civil jury trials. As an institution, juries play the essential role in our modern legal system of
the democratic counterpart to technocratic decisionmakers. CPSC standards are based on
detailed analyses of injury statistics, engineering data, and economic factors; but what they
fail to take adequately into account are the views of a broad cross-section of society regarding
the proper standard of care owed to consumers. Tort law, through its corrective justice func-
tion, fills that void.

Information Production

Tort law also plays an important role in uncovering and disseminating information about
product safety, a function of the law that is a necessary complement to CPSC’s work. The
informational interactions of tort law and agency decisionmaking can be conceptualized as
“feedback loops ... in which each institution draws on information, experience and different
incentives of the other.” > Litigants employ expert witnesses who provide technical data,
analyses of the state of the science from the relevant literature, and other information that
can inform subsequent regulatory decisions. Though these data are available during the dis-
covery process of a tort action, litigants are not required to disclose the data to CPSC.
Meanwhile, courts can look to the agencies for analysis of the risks and benefits of regulated
products, as well as regulatory standards that can factor into decisions about whether regulat-
ed parties have met their duty of care. Feedback loops “have unquestionably improved the

quality of decisionmaking in both institutions.”>?

Preemption of state common law through CPSC regulation destroys the feedback loop,
unwisely limiting the useful information that CPSC can get from the tort system. Simply
by virtue of a claim having been filed, the tort system provides signals that defects may exist
or existing safety standards may be inadequate. “The availability of damages in state tort
lawsuits can give injured citizens the incentive to come forward and share potentially valu-
able information.”®® In the words of CPSC Commissioner Thomas Moore, “If we have
gotten this standard right, then [lawsuits] against manufacturers should be a rarity and pre-
vailing ones even less common. But if we have gotten it wrong, the fastest way we will find

out is through people bringing lawsuits that challenge our conclusion.”®!

At each successive step in the litigation process, tort suits provide additional opportunities
for the development of information that could be useful to CPSC in regulating product safe-
ty. Pre-trial discovery can turn up technical data about product safety; information about
costs, manufacturing practices, and the number of reported problems with a product; and
other facts relevant to the regulatory process. The discovery process can also uncover useful
information about manufacturers’ decisionmaking processes, adding a level of public
accountability to corporate decisions about what level of risk should be foisted on consumers
given the costs of added safety features or, more disturbingly, the costs saved by removing

safety features.®2
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Expert testimony given in discovery or at trial could also be useful to CPSC staff insofar as
the testimony is bolstered by the experts’ analysis of the state of the science. In addition,
expert analysis of the specific facts that give rise to tort claims sheds light on how injuries
actually happen in the real world.%3 Laboratory testing procedures provide some level of
information about product hazards, but this is (necessarily) a controlled environment that
does not account adequately for environmental or anthropogenic factors that can affect con-
sumer safety. Tort law provides information about how products are used in the real world,
which is useful information for regulators charged with preventing injury. Finally, jury deci-
sions, whether in favor of injured plaintiffs or manufacturer defendants, provide insight
about evolving social norms.
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Conclusion

Having virtually eviscerated CPSC’s standard-setting powers, slashed the agency’s resources,
and captured the highest levels of the CPSC decisionmaking process, the product manufac-
turing industry needs only one more thing to make the agency an irrelevant artifact of a
bygone consumer-protective era: regulatory preemption of state common law. At that
point, industry will have the best of both worlds — minimal regulation at the front end of
the production process, and no liability for injuries at the back end. All three branches of
government must take positive steps to ensure that product manufacturers are accountable
for injuries caused by their goods.

* The Executive Branch: Given the text of CPSC’s organic statute and its legislative
history, it is clear that Congress did not intend for CPSC regulation to displace state
tort law. CPSC should acknowledge that it lacks the power to preempt tort law and
refrain from attempting to do so in future rulemakings.

Second, although CPSC is not subject to Executive Order 13132 (independent agencies
like CPSC are only “encouraged” to comply), there are aspects of the Order that CPSC
should adopt as internal policy. For instance, CPSC should consult with state officials
prior to making any claims that its regulations preempt state law.

* Congress: The Consumer Product Safety Improvement Act is a first step toward
limiting preemption claims made by CPSC, but its exclusive focus on the agency misses
a key player in the preemption debate — the courts. Congress should consider
additional legislation clearly stating that courts should only give preemptive effect to
CPSC regulations if there is a direct conflict (i.e., where action to avoid liability under
state tort law would subject a manufacturer to liability under the CPSA, FHSA, FFA, or
PPPA).

* The Judiciary: The courts should constrain CPSC’s attempts to preempt state common
law. As evidenced by the savings clause in the CPSA, Congtress designed CPSC and
delegated powers to the agency in a manner intended to complement the various
functions of the existing tort system.
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The Truth about Torts

This White Paper is the fifth installment of the Center for Progressive Reform’s “Truth about Torts”
series. Industry advocates continue to perpetuate the myth of a “Lawsuit Crisis” as a way to push
legal and regulatory reforms that eliminate accountability for risk-producing corporations. CPR
Member Scholars have conducted extensive research on the topic, and in a series of reports on various
aspects of the subject, have debunked most of industry’s claims about the need for “tort reform.”

Previous Installments in the Series:

l The Truth about Torts: Regulatory Preemption at the National
Highway Traffic Safety Administration
by William Funk, Thomas McGarity, Nina Mendelson, Sidney Shapiro, David Vladeck,

and Matthew Shudtz
<<http://www.progressivereform.org/articless/NHTSA_Preemption_804.pdf>>

Taking a close look at the problems with federal regulatory preemption in the automobile safety
arena, this White Paper describes the important role of state tort law as a complement to NHTSA
regulation.

l The Truth about Torts: Using Agency Preemption to
Undercut Consumer Health and Safety

by William Funk, Sidney Shapiro, David Vladeck and Karen Sokol
<<http://www.progressivereform.org/articles/ Truth_Torts_704.pdf>>

After providing a concise description of the constitutional law governing preemption, we examine
three agencies’ initial efforts to promote regulatory preemption through amicus briefs and
administrative rulemaking. The White Paper describes in general terms why preemption is dangerous
for consumers of pharmaceuticals, medical devices, automobiles, and other consumer products.

W The Truth about Torts: Lawyers, Guns, and Money

by Thomas O. McGarity, Douglas A. Kysar, and Karen Sokol
<<http://www.progressivereform.org/articles/ Truth_About_Torts_Immunity.pdf>>

In this White Paper, we critique the argument that certain industries deserve blanket immunity from
tort suits on the theory that tort liability amounts to “regulation by litigation.” The White Paper
exposes the lack of content in the idea of “regulation by litigation” and highlights the dangers of
granting immunity to the firearms and food industries.

Bl The Truth about Torts: An Insurance Crisis, Not a Lawsuit Crisis

by Thomas O. McGarity, Douglas A. Kysar, and Karen Sokol
<<http://www.progressivereform.org/articles/ Torts_509.pdf>>

In our first White Paper in the series, we tackled the complex issues of medical malpractice litigation,
doctors’ malpractice insurance, and healthcare costs. The paper presents the empirical data that prove
that litigation is not the driving force behind rising malpractice premiums and healthcare costs, but
rather insurers’ poor business decisions and consequent need to recoup financial losses.
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