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Introduction

For much of American history, the courthouse has served as a place where people air their
complaints and obtain justice. Inside these courthouses, ordinary people have been able

to desegregate schools, stop the destruction of the scenic Hudson River valley, prevent a

large software company from infringing upon a small software developer’s patented data
compression technology, and hold tobacco companies accountable for concealing the harms
of their products. The courthouse doors have become harder to open in recent years,
however, as large corporations and other entities seeking to avoid judicial review launched a
successful multi-front war on citizen access to courts. Their latest victory came in the form of
two United States Supreme Court opinions, Be// Atlantic v. Twombly' and Asheroft v. Igbal? which
raised the pleading standard that plaintiffs must satisfy in order to get their case into court.

In civil litigation, pleading serves as the key to the courthouse door. The pleading (o,

more precisely, a complaint or petition) is a document that the plaintiff files with the court,
explaining how the defendant has harmed the plaintiff and what remedies the plaintiff seeks
from the court. For example, a small business owner might file a complaint alleging that a
group of large corporations had harmed the small business by engaging in anticompetitive
activities, and therefore requesting compensation for this harm.

Rule 8(a)(2) of the Federal Rules of Civil Procedure establishes the minimum requirements
for a proper pleading in most types of federal civil cases. Prior to the Twombly and Iqbal
cases, federal judges had treated Rule 8(2)(2) as requiring plaintiffs to assert a set of facts
that explained how the defendant had harmed the plaintiff, and, in doing so, violated the
plaintiff’s rights. The discovery process then commenced. Under the new standard, referred
to as “plausibility pleading,” plaintiffs must in effect prove their case before they have even
had the chance to obtain evidence from the defendant through the discovery process.

The practical effect of the heightened pleading standard is that many deserving plaintiffs
will be unable to have their claims heard in court, since they will not have access to any
crucial facts that the defendant is able to keep out of public view. As such, the plausibility
pleading standard places a nearly impossible burden on many deserving plaintiffs, making it
significantly harder for them to get past the pleadings stage of civil litigation. As one might
expect, valid complaints will often be wrongly dismissed if plaintiffs are required to prove
factual allegations before having an opportunity to gather evidence. The required evidence
will remain safely in wrongdoers’ files, hidden from public view.

As this paper will show, the Supreme Court’s creation of the plausibility pleading standard
bears many of the hallmarks of judicial activism. Citing various policy considerations,

the Court created a heightened pleading standard that is inconsistent with both the plain
language of Rule 8(a)(2)* and the overarching goal of the Federal Rules of Civil Procedure.
In creating this standard, the Court overturned a half century’s worth of well-established
precedent. In the past, the Court has held that it must follow past decisions unless there is a
“compelling justification,” such as a determination that these past decisions “are unworkable
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or are badly reasoned.”™ Neither the Twombly nor Igbal decisions contain this rigorous
analysis, however.” Nor did either case present any empirical evidence that unwarranted
complaints are excessively common. Even more problematically, the Court deviated
from Congress’ legislative instructions by changing a Federal Rule of Civil Procedure
through a judicial decision, rather than resorting to the rulemaking procedures that
Congtress created for amending the Federal Rules of Civil Procedure through the Rules
Enabling Act.’

This white paper explains why Congress should take immediate legislative action to reverse
the Twombly and Igbal decisions. It first explains the concept of plausibility pleading,
contrasting it with the more objective pleading standard that prevailed for nearly 70 years
before the Tiwombly and Igbal cases. The paper then indicates how plausibility pleading will
limit the capacity of the civil law system to protect small businesses, civil rights, public
health, safety, and the environment, after which it examines and rejects the policy arguments
offered in favor of plausibility pleading;
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Background: Nearly 70 Years of a Pleading
Standard that Opened Access to the Courts

First adopted in 1938, the Federal Rules of Civil Procedure (the Rules) are a set of judicially-
enforceable rules—promulgated by the U.S. Supreme Court and authorized by federal
law—that govern the conduct of federal civil litigation. While the Rules have undergone
several significant revisions since then, they have always been designed with one overarching
goal in mind: the determination of a case’s merits following an adequate opportunity for

full disclosure of relevant information. Consistent with this goal, the Rules provide for
open citizen access to the courts, generous discovery, and a flexible pretrial process for
formulating triable issues. The Rules’ original drafters intended for these innovations to
minimize the number of cases resolved on the basis of procedural technicalities, rather than
on their substantive merits.”

One of the crucial pillars of the Rules’ approach has been a straightforward pleading
standard. Since 1938, Rule 8(a)(2) has required that a complaint contain only “a short and
plain statement of the claim showing that the pleader is entitled to relief.”® Under this
standard, the purpose of the pleading is to give the defendant and the court notice of the
general nature of the plaintiff’s claims, with the understanding that factual development
and formulation of legal issues will be addressed during subsequent stages of the pretrial
litigation process. The Rules intended for the simple pleading standard to replace the
hypertechnical pleading requirements found in the common law and code systems that
preceded the Rules.’

The example forms appended to the Rules demonstrate the simplicity of the “notice
pleading” standard.'® Form 11 provides an example of a complaint for negligence, and it
states the negligence claim in one simple sentence: “On June 1, 1936, in a public highway
called Boylston Street in Boston, Massachusetts, defendant negligently drove a motor vehicle
against plaintiff who was then crossing said highway.”"!

Despite the simplicity of notice pleading, the Rules still provide defendants with a vehicle
for challenging complaints that fail to meet even this straightforward standard. Rule 12(b)(6)
empowers defendants to seek dismissal of complaints that fail “to state a claim upon which
relief can be granted.”'> Because Rule 8(a)(2) established such a low threshold for pleading
sufficiency, federal trial courts have long treated motions to dismiss complaints under Rule
12(b)(6) as a disfavored way of resolving a case, except in those instances when a claim

obviously has no legal merit."?

The Supreme Court officially endorsed the notice pleading standard in Conley 2. Gibson,"*
which established that a court should not dismiss a complaint “unless it appears beyond
doubt that the plaintiff can prove no set of facts in support of his claim which would
entitle him to relief”"® In other words, a reviewing court should dismiss a complaint “only
when proceeding to discovery or beyond would be futile.”'® The Court rejected the notion

that Rule 8(2)(2) “required a complainant to set out in detail the facts upon which he based
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his claim.” Instead, the Court observed, a plaintiff must only provide ““a short and plain
statement of the claim’ that will give the defendant fair notice of what the plaintiff’s claim is
and the grounds upon which it rests.”!” Decided more than 50 years ago, Conley created an
objective, easily-applied rule for measuring the sufficiency of a complaint that has served as

the definitive interpretation of Rule 8(a)(2) ever since.'®
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The Emergence of ‘Plausibility Pleading’

The notice pleading standard prevailed for almost 70 years until the Court’s decisions in
Twombly and Igbal.

Twombly

Twombly involved a lawsuit alleging that the defendants, a group of local telephone
companies, had engaged in anticompetitive behavior in violation of the Sherman Act. The
complaint alleged that the defendants had agreed not to compete with each other in order

to prevent new companies from entering the market for providing local telephone service.
While the complaint provided no details about the particulars of this agreement, it asserted
that the agreement could be inferred from certain “parallel conduct” that the defendants had
undertaken, such as failing to pursue potentially profitable business opportunities.

The Court, in holding that the complaint should be dismissed under Rule 12(b)(0),
created a new standard for assessing the sufficiency of complaints: To satisfy Rule 8(a)
(2), a complaint must now include “enough facts to state a claim to relief that is plausible
on its face.”!” Under this new standard, plaintiffs must do more than plead facts that are
“consistent” with the defendant’s liability, which is all that was required under the notice
pleading standard. Instead, a complaint must include the kind of “factual enhancement”
that will push its allegations from the realm of the merely “possible” into the realm of
“plausibility.”*

The majority relied primarily on policy considerations to justify abandoning notice pleading
in favor of plausibility pleading. By raising the pleading standard, the majority sought to
enhance a federal judge’s gatekeeping role at the pleading stage, so that the judge can protect
defendants from frivolous or abusive cases, reduce defendants’ discovery costs, and ease

the federal trial courts’ caseload.?’ At the same time, the majority concluded, with little
evidence, that traditional case management techniques, such as summary judgment or strict
control of discovery under Rule 26, had not been effective for weeding out abusive cases
and minimizing discovery costs.”? This also marked a departure for the Court, which had
consistently endorsed case management in the past.”® Finally, although this decision marked
a significant departure from precedent, prior to the Igba/ decision, it was believed that this
new pleading standard only applied to complex antitrust lawsuits, such as the one in Twombly.

Igbal

Igbal arose from the Federal Bureau of Investigation’s (FBI) massive anti-terrorist
investigation following the September 11th attacks, which resulted in the arrest and
detainment of over 750 people—including the plaintiff, a Pakistani Muslim—on criminal
and immigration charges. The complaint named various government officials as defendants,
including former Attorney General John Ashcroft and former I'BI Director Robert Mueller.
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According to the complaint, Ashcroft and Mueller designed and carried out a policy to target
the plaintiff and other Arab Muslims located in New York City and to confine them under
harsh conditions because of their religion and nationality in violation of their First and Fifth
Amendment rights.

A sharply divided Supreme Court* held by a slim 5-to-4 majority that the complaint did not
include enough facts to state a claim that was plausible on its face,”® which made it clear that
Twomblys plausibility pleading standard applied to all types of federal civil litigation.

The majority also offered guidance on how federal judges are supposed to apply the

new standard. First, judges are supposed to distinguish between the complaint’s factual
allegations and its legal conclusions. According to the majority, only factual allegations
should be accepted as true, while legal conclusions should be eliminated from any further
consideration. For example, if a plaintiff plead the “defendant negligently drove a motor
vehicle against plaintiff,” as in the Rules’ sample form for negligence, the court would
disregard the assertion that there had been negligence because this is a legal rather than
factual claim. Second, looking at only the remaining factual allegations, the judge should
subjectively determine whether the complaint states a plausible claim for relief on its face.
The majority explained that this second step is “a context-specific task that requires the

reviewing court to draw on its judicial experience and common sense.”*

Impact of the New Pleading Paradigm

Plausibility pleading represents a stark departure from the notice pleading regime that existed
for nearly 70 years. By raising the pleading standard, it changes the role that pleading plays
in civil litigation in several troubling ways.

First, plaintiffs must anticipate what types of claims in their complaints will be regarded

as legal conclusions as opposed to factual allegations. The distinction between a legal
conclusion and a factual allegation is far from clear-cut, and making this distinction is
subjective and messy. The system of pleading that preceded enactment of Rule 8(a)(2)
required plaintiffs to make a similar distinction. The futility of this exercise was one of the
key motivations behind the adoption of the Rules

Furthermore, Igbal authorizes judges to evaluate plausibility through the subjective lenses
of “judicial experience” and “common sense,” putting plaintiffs in the difficult position

of having to predict what combination of facts that their judge might regard as offering

a plausible claim. This requirement robs plaintiffs of the benefit of the longstanding rule
requiring judges to draw all reasonable inferences in favor of the plaintiff.?” Judges have
long given plaintiffs the benefit of the doubt in this manner as a way of giving effect to the
simplicity of the notice pleading standard, as contemplated by the Rules.

Second, plausibility pleading alters the traditional understanding of the Rule 12(b)(6) motion
to dismiss, so that it is now seen as a test of a case’s facts and merits, rather than just an
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opportunity to determine whether a plaintiff would be entitled to relief if the facts alleged
in the complaint were proved. The traditional focus of Rule 12(b)(6) motions on legal
sufficiency made sense. After all, it is impossible to accurately assess the factual strength or
merits of a case until the plaintiff has had the benefit of discovery. Accordingly, the 12(b)
(6) motion focused on those issues that could be accurately assessed at the earliest stage in
the litigation process—namely, issues of legal sufficiency.

Now that the Rule 12(b)(6) motion is understood to encompass an evaluation of a case’s
facts and merits, judges will no longer disfavor the motion as a way to stop allegedly
insufficient claims. As discussed later in the paper, however, judges can use other rules and
judicial practices—such as summary judgment and strict control of discovery under Rule
26—that are better suited for curbing abusive litigation and excessive discovery costs.”® The
upshot is that providing increased protection of defendants from abusive litigation and
excessive discovery at the pleading stage will come at the expense of broad and equal citizen
access to the courts.

Third, the second step of the Igbal analysis authorizes judges to draw on their “judicial
experience and common sense” to determine whether the complaint’s factual allegations
establish a plausible claim for relief. The Igba/ decision does not explain how judges are
supposed to apply these highly subjective considerations. Thus, judges have virtually
unlimited discretion for deciding whether a plaintiff’s theory of liability is more plausible
than some alternative innocent explanation.

Finally, Igbals two-step analysis provides judges with enough leeway to base their Rule 12(b)
(6) motion rulings on improper considerations, such as their ideologically-based views of
the plaintiff or of the underlying substantive law. This will encourage plaintiffs to engage
in judge or forum shopping before bringing their claim. Moreover, even if judges apply
each step’s analysis in good faith, the subjective nature of this analysis will likely produce
inconsistent results in virtually identical cases.

Plausibility Pleading: Barring the Courthous_
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Negative Consequences of Plausibility Pleading

Increased Dismissal of Meritorious Cases

In 1998, after working for nearly 20 years, Lilly Ledbetter was on the verge of retiring from
her job as a supervisor at the Goodyear Rubber and Tire plant in Gadsden, Alabama when
she received an anonymous note. The note compared Ledbetter’s monthly salary to that

of three male counterparts, revealing that she was making substantially less money. Like

all of Goodyear’s salaried employees, Ledbetter and her male counterparts were eligible for
periodic merit-based pay raises awarded on the basis of good job evaluations. Goodyear
kept all its evaluations and compensation information confidential, so Ledbetter had no

way to know how her salary compared to those of her male counterparts, or to track how
these pay disparities had grown over time.? Ledbetter was eventually able to obtain this
information during discovery, but only because her case was allowed to go forward beyond
the pleading stages. As a result, Ledbetter was able to prove her discrimination case before

a jury, and the trial court awarded her damages and back pay.* If plausibility pleading

had been in place at the time, however, Ledbetter’s complaint probably would not have
survived a Rule 12(b)(6) motion to dismiss, since she likely would have been unable to draft a
complaint containing the kind of specific and plausible facts needed to satisfy the heightened
pleading standard.

Plausibility pleading will increase the likelihood that potentially meritorious cases like Lilly
Ledbetter’s will be dismissed prematurely. Because of the heightened pleading requirements,
many plaintiffs—acting in good faith and without the benefit of discovery—will not be able
to plead the kind of factual matter needed to build a “plausible” claim.

Plausibility pleading is already resulting in a greater number of dismissals, according to a
recent study of randomly selected federal district court opinions ruling on Rule 12(b)(6)
motions. The study (see Table 1) found that the percentage of cases in which the motion

TABLE 1. Rate of Rule 12(b)(6) Motions
Granted (by percentage)

was granted rose to 56 percent of cases decided
under Igbal from 48 percent after Twombly and from

All Cases

Civil 46 percent during the two-year period before Twombly.

Rights Statutory
Cases Cases

Torts

More specifically, the study found that the number of
Cases

12(b)(6) motions that have been granted in tort, civil

Under Conley 46

40 50 53

Under Twombly 48

rights, and statutory cases has increased.’!
46 53 50

Under /gbal

56

The dismissal of meritorious cases will have a

52 58 72

devastating impact on affected plaintiffs. For many
injured persons, the civil courts offer the only opportunity for obtaining justice. Civil courts
are particularly important for plaintiffs who are harmed by unregulated products or activities.
For example, in the last few years, hundreds of thousands of American homeowners have
suffered extensive property damage and health problems because of the toxic drywall

that was installed in their homes. The Consumer Product Safety Commission (CPSC) did
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not have a regulatory program in place at the time to protect consumers from defective
drywall—right now the agency is still considering whether and how to regulate drywall>—
making the corrective justice that the civil litigation system potentially offers to affected
homeowners all the more important.” The excessive burden that plausibility pleading places
on plaintiffs like these threatens to deny many of them the only justice available to them by
barring the courthouse doors to their meritorious claims.

More broadly, the increased dismissals of meritorious cases will undermine the critical role
that civil litigation plays in our democratic form of government. The civil courts are unique
in that they must always remain open to hear complaints brought by ordinary people. In
contrast, the legislative or executive branches can ignore citizens’ concerns, either by shirking
their responsibilities or by becoming captured by interest groups. For example, citizens used
nuisance litigation to address pollution long before legislatures enacted environmental laws.
Similarly, the torts suits brought by the civil rights movement helped pave the way for later
civil rights legislation.

Congress recognizes the importance of harnessing citizen-initiated civil litigation to vindicate
community standards and values. In many statutes, Congress has included a citizens’ suit
provision to ensure that interested members of the public have a meaningful opportunity

to help enforce the statute’s requirements.** The heightened pleading requirements of
plausibility pleading threaten to undermine the efficacy of these provisions.

Greater Information Asymmetries in Civil Litigation

In October 2000, Joe Kiger of Lubeck, West Virginia, received an unusual notification
from his utility company informing him that the water that he and 8,000 of his neighbors
had been consuming for the last several years contained a contaminant with the mysterious
name “C-8.” Kiger immediately contacted various local, state, and federal health and
environmental officials about the notice, but all they could tell him was that C-8 is a
“perfluorinated” organic compound with a technical name of perfluorooctanoic acid
(PFOA). The public health and environmental officials knew little else about the chemical,
because it was completely “unregulated.” Meanwhile, E. I. DuPont de Nemours & Co.
(DuPont) had known for over two decades that the chemical, which it produced and used
to manufacture Teflon® and related products, was potentially very toxic to humans. In
particular, DuPont was aware that PFOA had been linked to various reproductive defects in
human babies, including malformed eyes and nostrils; liver disease; and prostate cancer.

Kiger and other citizens concerned about PFOA began filing lawsuits against DuPont,
secking cleanup of their water supplies and compensation for their injuries. While little
was known about PFOA at the outset of this litigation, documents produced in discovery
revealed many of the risks posed by the chemical as well as the extent of DuPont’s
knowledge about these risks. The Environmental Protection Agency (EPA) later used this
information to issue the largest fine ever under the Toxic Substances Control Act (TSCA)

Plausibility Pleading: Barring the Courthouse Do_




Page 10 Center for Progressive Reform

for failing to file adverse information with the agency. Before the litigation, EPA had
ordered DuPont to submit all information in its possession regarding the human health
risks of PFOA. DuPont failed to submit many of the documents uncovered in discovery,
revealing that the company had failed to comply with EPA’s order.*® Thus, through
discovery, ordinary citizens were able to reduce the information asymmetries that existed
between DuPont and the public regarding the health hazards of PFOA.

Plausibility pleading will exacerbate the negative consequences that flow from information
asymmetries that characterize many important types of civil litigation, including products
liability and environmental cases, by short-circuiting a plaintiff’s case before it can reach
the discovery phase. Information asymmetries arise when crucial information regarding

a claim remains in the sole possession of the defendant. Indeed, in many cases, the
plaintiff must rely on discovery to uncover evidence of the defendant’s harmful actions,
since the defendant has been able to conceal this evidence so effectively.’® This problem
frequently occurs in cases involving dangerous pharmaceuticals and medical devices,
defective automobiles, toxic chemicals and pesticides, and unsafe consumer products, since
manufacturers typically have exclusive access to information regarding how these goods
are designed and produced and the potential hazards they pose. Information asymmetries
are also common in civil rights and employment discrimination cases, as illustrated by the
Lilly Ledbetter case, as well as in business cases that involve allegations by small businesses
of anticompetitive conduct by their larger competitors, such as antitrust actions or actions
claiming patent or trademark violations. In all of these types of cases, the defendant
inherently possesses all the factual information.

Before Twombly and Igbal, the Rules addressed the problem of information asymmetries
through simplified pleading rules and a relatively liberal discovery process. Plausibility
pleading undermines the efficacy of these provisions. Plausibility pleading imposes on
plaintiffs the challenge of pleading a factually plausible case before they have had a chance
to use the tools of discovery to uncover the kind of evidence that would make their claim
plausible. In fact, the most egregious civil rights or environmental violations are often
implausible. With their cases dismissed, many deserving plaintiffs will be left unable to
vindicate their rights. Moreover, because these claims never reach discovery, evidence of the
defendant’s harmful actions will remain hidden from public view and often from the relevant
regulatory agencies.

The civil justice system also provides manufacturers of pharmaceuticals and medical devices,
automobiles, chemicals and pesticides, and consumer products a strong incentive to ensure
the safety of their goods, thereby decreasing risk of harm to consumers, workers, and the
environment.’’ Plausibility pleading weakens these incentives by helping to insulate these
entities from the discovery process, rendering them more likely to hide evidence of risk to
the public and less likely to improve product safety.

—ng the Courthouse Door to Deserving Claimants



Center for Progressive Reform

Hampering Civil Litigation’s Role as a Source of
Information for the Federal Regulatory System

By precluding discovery in many cases, the plausibility pleading standard threatens to
undermine the valuable informational role that the civil law plays for the federal regulatory
system. As such, the heightened plausibility pleading standard will disrupt the proper
functioning of the federal regulatory system as well as the civil law system.

The civil law system adds a crucial set of institutional actors who have a strong incentive to
gather information that will enhance the effectiveness of federal regulations.*® For example,
in the context of tort or contracts cases, the goal of monetary recovery by plaintiffs and
their lawyers can lead to the revelation of information not considered when past regulatory
decisions were made. Indeed, civil discovery often reveals information about regulated
products that was overlooked, withheld, or not in existence at the time when a government
agency was considering some regulatory action with regard to the product.*’

Moreover, not all regulatory agencies have a mechanism for continuously monitoring goods
that are within their regulatory jurisdiction, and if they do, these mechanisms rarely function
well. In contrast, civil discovery offers an active and determined monitoring system for these
goods. For example, the Food and Drug Administration’s (FDA) efforts to investigate and
monitor drugs after approval has long been plagued by problems, as illustrated by the case

of GlaxoSmithKline’s anti-diabetic drug Avandia—once one of the biggest selling drugs in
the world thanks to the company’s aggressive multimillion dollar advertising campaign. Soon
after the FDA approved Avandia in 1999, evidence quickly began to mount that use of the
drug significantly increased the risk of heart attacks and strokes. According to a recent FDA
report, about 500 heart attacks and 300 cases of heart failure could be averted every month
if diabetic patients took a competing drug called Actos instead of Avandia. In the third
quarter of 2009 alone, 304 Avandia-related deaths were reported.** The FDA was unable to
detect these harmful side effects of Avandia sooner, because it did not have the resources

to monitor the long-term risks of the drug after it had been approved. The civil litigation
system, however, can fill this gap by enabling plaintiffs to employ the discovery process to
investigate and monitor previously approved drugs."!
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No evidence
exists that
frivolous and
abusive cases
plague the civil

law system.
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Rejecting the Supreme Court’s Policy Arguments
in Support of Plausibility Pleading

The Supreme Court created plausibility pleading in order to protect defendants from
frivolous or abusive cases, reduce defendants’ discovery costs, and ease the federal trial
courts’ caseload, but these policy arguments do not hold up under closer scrutiny.

First, the arguments are based on a false premise. No evidence exists that frivolous and
abusive cases plague the civil law system.*? Instead, a few isolated anecdotes provide the
only real basis for these concerns. Indeed, it is not even clear what constitutes frivolous or
abusive litigation, given that no universally recognized definition exists for distinguishing
these concepts from legitimate advocacy. Despite their concerns with curbing frivolous
and abusive litigation, neither the Twombly nor the Igbal Courts attempted to define these
concepts, leaving it to federal judges to apply their own subjective perception of this
problem when evaluating the sufficiency of complaints.

Similarly, the available evidence suggests that discovery costs are minimal in the vast majority
of civil cases. A recent study conducted by the Federal Judicial Center found that discovery
costs fell between 1.6 and 3.3 percent of the total value at stake in a given case. The study’s
survey of practicing attorneys confirms the relative reasonableness of discovery costs:

More than half of the respondents believed that discovery costs were the “right amount”

in proportion to the stakes involved in the case.® To be sure, a small fraction of cases will
appropriately require extensive discovery, resulting in large discovery costs. Such cases atre
not indicative of an unhealthy civil litigation system, and they certainly do not justify the
massive burden that plausibility pleading will impose on the vast majority of cases that entail
only reasonable discovery costs. Instead, the best method for addressing excessive discovery
in these rare cases is through amendments to the Rules’ discovery provisions, rather than the

general pleading standard.

In reality, the concerns over abusive and frivolous litigation and excessive discovery costs

are myths that certain institutional defendants—such as polluting industries and negligent
products manufacturers—have created and perpetuated to support their broader agenda

of limiting citizen access to courts in order to insulate themselves from civil liability.**

This agenda also includes supporting claims that federal regulations preempt state tort

law, denying citizens the right to sue when they have been harmed by the unreasonably
dangerous or reckless actions of regulated industries.*> Supporters of federal regulatory
preemption have likewise relied upon dubious policy arguments—such as protecting
businesses from being subjected to a patchwork of state laws—when, in reality, their primary
concern is avoiding tort obligations altogether.

For example, certain corporate interests relied on the same frivolous litigation and excessive
discovery costs myths when they were able to convince Congress to pass the Private
Securities Litigation Reform Act of 1995 (PSLRA), raising the pleading standard in securities
fraud litigation. One of Congress’ stated objectives in passing that law was to curb the

_rring the Courthouse Door to Deserving Claimants
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“abusive practices committed in private securities litigation.” The PSLRA has increased the
rate of dismissal of securities fraud cases, effectively insulating many instances of securities
fraud from civil liability. According to some observers, this drop in securities fraud cases
was a contributing factor in the 2008 financial collapse.*®

Second, the Supreme Court’s policy analysis was decidedly one-sided, focusing only on the
interests of defendants. The Court barely acknowledged the negative consequences that
plausibility pleading would have on plaintiffs—namely, the dismissal of meritorious cases
before discovery. It also ignored the negative consequences that plausibility pleading would
have on society as a whole. As noted above, a robust civil litigation system along with
generous discovery plays a critical role in our democratic government, deters unreasonably
dangerous and reckless actions, and improves the functioning of the federal regulatory
system.

Third, even if the Supreme Court’s policy concerns were valid, the Rules provide federal trial
judges with several alternative case-management tools for addressing them—all of which
better accomplish the Rules’ central goal of merit-based case resolution following adequate
opportunity to uncover relevant facts:

* Rule 1147 Rule 11(b)(3) requires attorneys to certify that “the allegations and other factual
contentions [contained in their complaints| have evidentiary support or . . . are likely
to have evidentiary support after a reasonable opportunity for further investigation or
discovery,” while Rule 11(c) authorizes a trial judge to sanction an attorney for violating
this requirement. Enforced strongly and consistently, these provisions will discourage
the filing of frivolous and abusive litigation without depriving deserving plaintiffs of a
simplified pleading standard.

* Rule 12().*® Under this rule, if a complaint is “vague or ambiguous,” the defendant can
request that the judge order the plaintiff to amend her complaint to include more facts
and details. Significantly, this tool allows for an amended complaint—rather than the
more drastic consequence of a dismissal under a Rule 12(b)(6) motion—whenever a
complaint lacks sufficient factual detail. Moreover, it enables judges to make a more
nuanced evaluation of the allegations in a complaint. In ruling on a Rule 12(e) motion, a
judge can order a plaintiff to include more of the facts that can reasonably be obtained
prior to discovery, while relying on the attorney’s Rule 11 certification for those facts that
cannot be obtained without discovery.

* Rule 16.%° This rule provides federal trial judges with a variety of tools—including
conferences and strict timetables—for governing the pretrial process. The rule
directs judges to employ these tools in order to formulate the legal issues of a case as
expeditiously as possible to avoid unnecessary expense and delay in resolving the case’s
merits.

* Rule 23.°° This rule encourages efficient disposition of numerous cases by authorizing
class-action lawsuits, or suits in which large groups of similarly-situated plaintiffs can
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bring their identical claims in a single case. These suits avoid unnecessary duplication of
discovery and other pretrial activities.

* Rule 26°" This rule provides federal trial judges with a variety of tools for governing
the discovery process, and, as necessary, limiting discovery requests. For example, Rule
26(b)(2) authorizes judges to limit the number of depositions and interrogatories that the
parties to a case can use. By employing these tools, judges can appropriately balance the
expense of discovery with the value of revealing potentially relevant information for the

case.

* Rule 37.* This rule describes various common forms of discovery abuse—including
failure to make required disclosures or otherwise cooperate with discovery requests—and
authorizes federal trial judges to sanction attorneys who engage in them. Enforced
strongly and consistently, this rule can help constrain discovery expenses by discouraging

costly discovery abuse.

* Rule 56 This rule allows parties to a case to move for summary judgment—that is, to
seek the dismissal of any non-meritorious claims after discovery has finished, but before
trial begins. In contrast to Rule 12(b)(6) motion to dismiss, the Rule 56 motion for
summary judgment takes place after discovery has finished, thereby enabling trial judges to
better assess the factual strength and merits of a challenged claim.

Fourth, if the Supreme Court’s real concern was that these alternative case management
tools were insufficient to address the problems it identified, then the proper remedy would
be to use the procedures established by Congress to amend the Rules—not to raise the
pleading standard through a judicial opinion.** The Court should have charged the Judicial
Conference of the United States—the body that is primarily responsible for providing

the Court with recommendations for modifying the Rules—to investigate and develop
recommended changes. In contrast to the Court, the Judicial Conference of the United
States is institutionally well designed to gather and consider a broad range of data and
perspectives concerning such complex policy matters as changing citizen access to the
courts.”

—the Courthouse Door to Deserving Claimants
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Conclusion

For nearly 70 years, the civil litigation system has operated under a simple and objective
pleading standard that promoted the Rules’ central goal of merit-based case resolution
following adequate opportunity to uncover relevant facts. In Twombly and Igbal, the Supreme
Court has created plausibility pleading, a new heightened pleading standard that subverts this
goal. Plausibility pleading fundamentally alters the role that pleading plays in the litigation
process by giving federal trial judges virtually unfettered discretion to dismiss a plaintiff’s
complaint based on their subjective evaluation of the complaint’s factual presentation. As

a result, the Court has transformed the Rule 12(b)(6) motion from a test of the complaint’s
legal sufficiency into a test of its facts and merits, placing on plaintiffs the nearly impossible
burden of trying to “win” their case before they have even had a chance to conduct
discovery.

The Supreme Court achieved this result through a blatant act of judicial activism. The Court
ignored the plain language of Rule 8(a)(2) and the overarching goal of the Rules in order to
raise the pleading standard so that it would address dubious policy concerns. The Twombly
and Igbal opinions overturn 50 years of well-established precedent interpreting and applying
the notice pleading understanding of Rule 8(a)(2). Worse still, through these opinions, the
Court has defied Congress’ legislative will by amending the Rules without employing the
procedures that Congress has created for making such changes.

In practice, plausibility pleading produces much harm and little, if any, good. The
heightened pleading standard will increase the dismissal of meritorious cases at the pleading
stages before plaintiffs get a chance to benefit from the Rules’ liberal discovery provisions.
Not only does this harm affected plaintiffs, it harms society as well by undermining the
critical role that civil litigation plays in our democracy, making it harder to hold businesses
accountable for their harmful actions, and depriving federal regulators of vital information
needed for improving the regulations that protect people and the environment.

Meanwhile, the problems that the heightened pleading standard is intended to address—
protecting defendants from frivolous or abusive cases, reducing defendants’ discovery costs,
and easing the federal trial courts’ caseload—have been exaggerated by entities that have

an economic or ideological interest in limiting citizen access to the courts. To the extent
that these problems exist at all, the Supreme Court had better options for addressing them,
including using the alternative case management techniques provided by the Rules or going
through the formal rulemaking process to update the Rules.

The parties who stand to benefit the most under plausibility pleading are the corporate™

and government defendants that wish to avoid their civil law obligations. In this regard,
plausibility pleading seems to be part of a broader agenda to limit citizen access to the
courts, best exemplified by the movement to use federal regulations to preempt state tort law
and to limit citizen standing in cases challenging unlawful government action. As such, the
policy arguments offered in favor the heightened pleading should be viewed with skepticism.

Plausibility Pleading: Barring the Courthouse D_
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Given the harm that plausibility pleading is having and will continue to have, Congtress
should reinstate the original notice pleading understanding of Rule 8(a)(2), a standard that
worked successfully for nearly 70 years.
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